
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/WE/269/98/NJ 

In the complaint between: 

 

V Lezar Complainant 
 

and  

 

Braitex Pension Fund First Respondent 
Braitex Tensilon (Pty) Ltd Second Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Pension Funds Adjudicator in terms section 

30A(3) of the Pension Funds Act of 1956 relating to the failure of the rules of the 

first respondent to provide for an early withdrawal benefit.  

 

2. An investigation in this matter was conducted by my investigator, Naleen Jeram.  

No hearing was held.  Accordingly, in determining this matter I have relied 

exclusively on the documentary evidence and arguments in writing gathered during 

the course of Mr Jeram’s investigation.   

 

3. The complainant is Vincent Manuel Lezar, a former member of the first respondent, 

of Klein Dassenberg, Atlantis, Western Cape.   

 

4. The first respondent is Braitex Pension Fund, a pension fund duly registered under 

the Pension Funds Act of 1956 (hereinafter referred to as “the fund”).  
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5. The second respondent is Braitex Tensilon (Pty) Ltd, a company duly incorporated 

with limited liability according to the company laws of South Africa (hereinafter 

referred to as “the employer”). 

 

6. The fund and the employer are represented by Mr Vosloo of Steyl Vosloo 

attorneys.   

 

7. The fund was established on 1 January 1963.  The complainant commenced 

employment with the employer on 1 June 1980 at which point he became a 

member of the fund.  Only the employer contributed to the fund.  During 1988, a 

decision was made by the fund and the employer to establish a new pension fund.  

On 1 March 1989 the employer established the TEMP Group Pension Fund 

(hereinafter referred to as “the TEMP fund”).  In terms of the rules of the TEMP 

fund, both the employer and the employee would make monthly contributions.  

Further, the rules of the fund were amended to ensure that no person would join 

this fund after 1 January 1989 at which point all employer contributions ceased.  

Thus, in effect the fund was made “paid-up”. 

 

8. Towards the end of 1989, all members of the fund were given the option of joining 

the TEMP fund and the complainant elected to do so.  At the time of joining, his 

share in the first respondent was approximately R44,000.  After joining the TEMP 

fund, the complainant was in effect a member of two pension funds, but active 

contributions being only made to the TEMP fund. 

 

9. On 1 May 1998, the complainant was retrenched by his employer. His withdrawal 

benefit in the TEMP fund was R171,985.78, which was computed as follows: 

 

Withdrawal benefit as on 30 June 1998   R171,985.78 

Less: Lump sum tax     R 57,863.17 

Less: Housing loan      R 59,030.96 

Amount of cheque      R 55,091.65 
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10. However, the complainant was dissatisfied in that he received no benefit from the 

fund, which forms the basis of his complaint. Thus, the complaint relates to the 

interpretation and application of the rules of the fund and alleges that a dispute of 

law has arisen between the parties. 

 

11. Mr Vosloo, acting on behalf of the fund argued that no benefit was paid to the 

complainant as the rules of the fund do not allow for any benefit upon the 

retrenchment of a member.  

 

12. The object of the fund in terms of rule 1.2 “is to provide for the benefit as described 

in the rules”.  The rules of the fund only provide benefits upon retirement (rule 4.1), 

death (rule 4.2) and disability (rule 4.3) of a member.  Being a non-contributory fund 

its rules do not provide for a dismissal benefit.  The complainant was retrenched.  

Thus, in terms of the rules of the fund no benefit was due to him. 

 

13. The failure of a pension fund to provide in its rules for an early withdrawal benefit 

could prima facie constitute an unfair labour practice and therefore could be 

unconstitutional.  However, as I stated in C Pearce v Braitex Pension Fund 

(PFA/WE/286/98/JM) it is doubtful that the failure to provide for an early withdrawal 

benefit in a pension fund will per se be regarded as unfair labour practice.  Had the 

rules provided for an early withdrawal benefit and the employer sought to remove 

this benefit without negotiating with the employees or the union, such an omission 

could be regarded as an unfair labour practice.  However, the decision of an 

employer some years ago to provide benefits only on retirement, death and 

disability exclusively funded by itself is not impugnable, especially where 

arrangements have been made in the new fund for early withdrawal benefits.  

 

14. It must always be borne in mind that there is no positive duty on an employer to 

establish a pension fund for its employees. Similarly, there is no absolute duty to 

provide for an early withdrawal benefit.   
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15. In any event, even were the failure to provide an early withdrawal benefit to be 

construed as an unfair labour practice, this would not be the forum to determine 

whether such benefits should be provided. Such a decision requires evidence and 

consideration of actuarial assumptions made in the calculation of such benefits, the 

ongoing solvency of the fund, the liability imposed on the employer etc..  Input from 

all the relevant role players including the employer, members and the trustees will 

be required.  Interest matters of this kind are best determined by legislation, 

collective bargaining or perhaps the Commission for Conciliation, Mediation and 

Arbitration. 

 

16. Accordingly, for the aforegoing reasons the complaint is dismissed. 

 

Dated at CAPE TOWN this 10th day of May 2000. 

 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 
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